Adrian Riskin v. Historic Core Business Tentative decision on motion for attorney
Improvement District, BS174718 fees: granted in part

Petitioner Adrian Riskin (“Riskin”) moves for an award of attorney’s fees against
Respondent Historic Core Business Improvement District Property Owners Association
(“HCBID”) in the amount of $77,182.

The court has read and considered the moving papers, opposition,' and reply, and renders
the following tentative decision.

A. Statement of the Case

1. Petition

On August 13, 2018, Riskin filed the Petition for writ of mandate, which alleges in
pertinent part as follows.?

Riskin is a resident of Los Angeles who publishes a blog where he regularly reports on
information obtained through CPRA requests. Pet. §The Parties, 1.

HCBID is a property owners’ association created by the City of Los Angeles (“City”)
pursuant to the Property and Business Improvement District Law of 1994, Streets & Highways
Code §§36600 ef seq., that manages the Historic Core’s Business Improvement District (“BID”).
1d. at 9§ 2. HCBID is subject to the CPRA. Ibid.

Riskin made five CPRA requests on many different dates to discover how HCBID’s staff
and board of directors influence local officials and legislation, especially involving HCBID’s
renewal process for its BID. Id. §Overview, 99 2-3. Generally, Riskin alleges that HCBID
engaged in a pattern of non-compliance, delay, obstruction, and broken promises of compliance
amounting to a wrongful refusal to produce requested records under the CPRA.

Riskin seeks (1) a writ of mandate directing HCBID to immediately conduct a diligent and
comprehensive search for the requested records and promptly produce those records, (2) a
declaration that HCBID has violated CPRA, (3) an order for HCBID to produce all responsive
records to any future requests within 30 days unless HCBID shows an extraordinary hardship, and
(4) reasonable attorney fees and costs. Id. §Request for Relief.

2. Course of Proceedings

On November 5, 2019, the court granted in part Riskin’s petition for writ of mandate. The
court directed HCBID to conduct a new search for the January 27, 2017 request to ensure that no
electronic records were missing; HCBID should produce the 11 printed emails in native electronic
format or else explain why they cannot be found. HCBID should also conduct a new search and
produce mailchimp emails responsive to Riskin’s CPRA requests other than the first request.

B. Applicable Law

! The court has not read or considered the footnotes in HCBID’s opposition brief because
they do not meet the 12-point type requirement of CRC 2.104.

2 Riskin’s Petition does not consistently number the paragraphs sequentially. Thus, the
court has included the Petition’s corresponding section heading in the following citations.
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Government Code® section 6259(d) provides in part: “The court shall award court costs
and reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation filed pursuant
to this section. The costs and fees shall be paid by the public agency of which the public official
1s a member or employee and shall not become a personal liability of the public official.” An
award of attorney fees pursuant to this subdivision is mandatory if the plaintiff prevails. Filarsky
v. Superior Court, (“Filarsky’) (2002) 28 Cal.4th 419, 427.

The attorney’s fees provision of the CPRA should be interpreted in light of the overall
remedial purpose of the CPRA to broaden access to public records. Community Youth Athletic
Center v. City of National City, (2013) 220 Cal.App.4th 1385, 1447. To this end, the purpose of
the attorney’s fees provision is to provide protections and incentives for members of the public to
seek judicial enforcement of the right to inspect public records subject to disclosure. National
Conference of Black Mayors v. Chico Community Publishing, Inc., (2018) 25 Cal.App.5th 570,
581.

C. Statement of Facts

1. Petitioner’s Evidence

On February 10, 2020, Respondent’s attorney Jeff Briggs, Esq. (“Briggs”) emailed
Riskin’s attorney, Colleen Flynn, Esq. (“Flynn”) the mailchimp files which the court had ordered
disclosed. Flynn Decl. 2. Flynn forwarded the files to Riskin. Flynn Decl. 2.

On December 23, 2019, Flynn emailed Briggs with an offer to resolve fees and costs,
inviting a counter-offer. She sent a follow-up email on February 10, 2020 before beginning work
on the instant motion. Flynn Decl. §3. Flynn did not receive a substantive response to the offer
of settlement. Flynn Decl. §3.

Riskin has incurred costs in the instant matter of $541.25 (filing fees), $522.00 (transcript
for the Blair Besten (“Besten”) deposition), $35 (messenger services), and $1 (postage). The total
costs are $1099.25. Flynn Decl. 4.

Flynn has experience in FOIA/CPRA cases and has previously represented Riskin in
another CPRA case in 2018, for which she was awarded $30,000 in attorney fees. Flynn Decl. 9
12-15. Flynn maintained contemporaneous time records using Excel, which reflect that she spent
99.3 hours on the instant matter. Flynn Decl. 417, Ex. A.

Flynn requests an hourly rate of $740 for her time spent on the instant matter and bases this
amount on the opinions of attorneys Carol A. Sobel (“Sobel”) and Richard M. Pearl (“Pear]”), who
are experts in issues related to court-awarded attorney feels and are familiar with hourly rates
awarded to attorneys with similar experience. Flynn Decl. 18, Exs. B, C. Sobel and Pearl both
opine that Flynn’s requested rate is reasonable, based on their experience with and understanding
of the market rates billed by attorneys with equivalent experience in similar litigation in the Los
Angeles area. See Flynn Decl. Exs. B, C.

Flynn also bases her request on fee awards to other attorneys of similar skill and experience.
Flynn Decl. 419, Exs. D-G. In 2018, Flynn received fees at a rate of $600 per hour for representing
Riskin in another CPRA matter. Flynn Decl. §20. In 2016, she was awarded fees at a rate of $590
per hour for a FOIA case. Flynn Decl. §20.

2. Respondent’s Evidence

3 All further statutory references are to the Government Code unless otherwise stated.
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Briggs represents or has represented approximately 14 other BIDs responding/opposing
Riskin’s many CPRA requests since 2014. Briggs Decl. q1.

Briggs began assisting Respondent in connection with Riskin’s CPRA request after
HCBID responded to the January 27, 2017 request, the first of five requests at issue. Briggs Decl.
43. Respondent was attending to Riskin’s other four requests, the responses to which were
concluded in May 2018. Briggs Decl. 3. While expressing frustration with the delays in
Respondent’s responses, at no time prior to the filing of the Petition in August 2018 did Riskin
question the substance of Respondent’s responses to any of the five requests. Briggs Decl. 3.

During Briggs’ assistance of other BIDs for Riskin’s CPRA requests, Riskin often
expressed frustration over the time it took for the BIDs to respond, resulting in agreements by two
BIDs represented by Briggs to provide responsive records on an amended timeframe. Briggs Decl.
9/4. This amended timeframe was the same as that stipulated to by Riskin in this case; Respondent
would have agreed to that amended timeframe had Riskin asked for it before filing suit. Briggs
Decl. 9 4, 9.

At Respondent’s deposition, Riskin for the first time raised a question about whether
Respondent had searched for “emails” sent by a vendor, Streetplus, using a Respondent email
address, and emails sent by its third-party announcement and newsletter vendor, mailchimp.
Briggs Decl. 96. Respondent explained that the minimal use of its email by Streetplus had been
overlooked, and the few additional records promptly were provided. Briggs Decl. 46. Briggs
offered to discuss the mailchimp issue in exchange for equal consideration of Riskin’s use of
Respondent’s old domain name to re-direct HCBID traffic to his own website critical of HCBID,
and Petitioner’s use of a Respondent staffer’s photo as his own Twitter identifier. Briggs Decl.
/6. Briggs never received any response. Briggs Decl. 96.

Virtually every Riskin request to various BIDs has included a request for emails. Briggs
Decl. §7. Riskin’s requests are often specific in terms of the electronic format in which he seeks
responsive productions, specifically requiring the “meta data” embedded in the electronic versions
of records. Briggs Decl. 7. Despite Riskin’s demonstrated knowledge of email systems, he
never asked any of the BIDs, including Respondent, for mailchimp “emails” whether in an original
written CPRA request or any follow-up inquiry as to the completeness of a response. Briggs Decl.
q7. The mailchimp email issue has not arisen in any of the other three CPRA request litigations
in which Riskin and Briggs have been involved. Briggs Decl. 7.

Briggs emailed Riskin’s counsel to provide the mailchimp records and explain why no
additional records were found in response to the first of Riskin’s requests. Briggs Decl. 48, Ex. B.
The email contains links to Respondent’s announcements sent by mailchimp, and true copies of a
sample of such an announcement, and of one of the several spreadsheets sent with lists of
mailchimp recipients. Briggs Decl. 48, Ex. B. Riskin never challenged this response. Briggs
Decl. 8.

Riskin’s offer to settle the instant motion was made well before Respondent had completed
its obligations under the writ, which ultimately resulted in no additional records being produced
except the mailchimp records. Briggs Decl. §10. Riskin’s counsel made it clear that the minimal
offer Respondent might be willing to make would not be acceptable. Briggs Decl. q10.

Briggs’ usual rate for commercial litigation is $500 per hour but he charges Respondent
and other public interest and non-profit entities a lower rate of $250 per hour. Briggs Decl. §13.

D. Analysis



Riskin seeks a total attorneys’ fees award of $77,182 plus $1,099.25 in costs. HCBID
opposes.

1. Entitlement to Fees

An award of attorney fees pursuant to section 6259(d) is mandatory if the plaintiff prevails.
Filarsky, supra, 28 Cal.4th at 427. For purposes of section 6259(d), a “prevailing party” is one
who “succeeds on any significant issue in the litigation and achieves some of the benefit sought in
the lawsuit.” Garcia v. Bellflower Unified School Dist., (2013) 220 Cal.App.4th 1058, 1065. A
plaintiff prevails under the CPRA if the action simply results in the release of previously withheld
documents, for purposes of attorney fees and costs provision of the Act, if the lawsuit motivated
the defendants to produce the documents. Belth v. Garamendi, (“Belth”) (1991) 232 Cal.App.3d
896, 901-02 (plaintift should not be denied attorney’s fees because resolution in plaintiff’s favor
was reached by settlement or other means of early resolution).

HCBID argues that Riskin is not entitled to an award of attorney fees because he is not a
prevailing party under the CPRA. Opp. at 4-5. HCBID asserts that Riskin is not a prevailing party
because the litigation did not result in the production of any additional records and because Riskin
cannot demonstrate that the litigation was necessary. HCBID notes that the only relief ordered by
the court was that HCBID to conduct an additional search to ensure that no electronic records were
missing from the hard copies already produced and to produce the mailchimp emails. Opp. at 4.

HCBID asserts that the only new documents produced were the mailchimp “emails”, which
are not real emails and rather are a list of recipients of an announcement and the announcement
itself and a few additional emails to and from one of HCBID’s vendors, Streetplus, which were
promptly provided when asked. The mailchimp documents were not contemplated in Riskin’s
initial request or asked for before the litigation commenced. Opp. at 7-8. HCBID argues that
Riskin did not give it a chance to comply with these minor issues prior to filing suit. As a result,
litigation was not necessary, or the motivating factor for, HCBID’s production of any of the
produced documents. Opp. 6-7.

The court’s November 5, 2019 decision in this case noted that HCBID acted in good faith
and made serious compliance efforts. Nonetheless, Riskin’s lawsuit was the catalyst for
production. HCBID admits that it only produced the mailchimp documents due to the court’s
order, and Riskin correctly notes that the court found HCBID’s argument that mailchimp
documents are not emails to be disingenuous in its November 5 decision. Reply at 5. Riskin may
not specifically have asked for mailchimp files in his initial request or at any point after initial
production, but he correctly notes that HCBID has the burden to know what responsive records it
has and to produce them. Reply at 5. HCBID produced the mailchimp emails as a direct result of
a court order. Similarly, the Streetplus emails were produced four months after the lawsuit was
filed and only on December 31, 2018 as a result of the parties’ meet and confer ordered by the
court. Reply at5. Finally, HCBID produced unredacted electronic records after the same meet
and confer.

Riskin is the prevailing party because the lawsuit resulted in the production of these
previously unproduced documents. Belth, supra, 232 Cal.App.3d at 901-02.

3. Reasonableness of Fees

The court employs the lodestar method when looking to determine the reasonableness of
an attorney’s fee award. The lodestar figure is calculated by multiplying the number of hours
reasonably spent by the reasonable market billing rate. Serrano v. Priest, (1977) 20 Cal.3d 25, 48.




a. Reasonable Rates

Generally, the reasonable hourly rate used for the lodestar calculation is the rate prevailing
in the community for similar work. Center for Biological Diversity v. County of San
Bernardino, (2010) 188 Cal.App.4th 603, 616. In making its calculation, the court may rely on its
own knowledge and familiarity with the legal market, as well as the experience, skill, and
reputation of the attorney requesting fees, the difficulty or complexity of the litigation to which
that skill was applied, and affidavits from other attorneys regarding prevailing fees in the
community and rate determinations in other cases. 569 East County Boulevard LLC v.
Backcountry Against the Dump, Inc., (2016) 6 Cal.App.5th 426, 437.

Riskin requests a rate of $740 for Attorney Flynn. Flynn Decl. §18. Riskin asserts that
this rate is reasonable for lawyers with these levels of experience, and are consistent with rates
charged by, and awarded to, other comparably skilled attorneys in the Los Angeles area. In support
of its assertion that the requested rate is within the range charged by Los Angeles law firms and
are therefore presumptively reasonable, Riskin relies on declarations from Sobel (Flynn Decl. Ex.
B) and Pearl (Flynn Decl. Ex. C) and other FOIA/CPRA cases that found similar rates to be
reasonable. Flynn Decl. Y 18-20, Exs. D-G.

The court agrees with HCBID that the requested rate is unreasonable. The $740 per hour
rate is inconsistent with the rates prevailing in the community for this type of work, as well as the
relatively simple nature of this lawsuit. The court is not required to rely on Flynn’s level of
experience, the range of rates charged by Los Angeles law firms, or the declarations of Sobel and
Pearl claiming that the requested rates are approximately in the same range or less than the rates
charged by similar firms. Syers Properties IlII, Inc. v. Rankin, (2014) 226 Cal.App.4th 691, 702.

HCBID’s counsel, Briggs, charged an hourly rate of $250 despite having many more years
of experience than Flynn. Opp. at 10. While this is a pertinent factor, Riskin correctly notes
(Reply at 9-10) that the rate of opposing counsel does not control because defense counsel has
ongoing business from clients and can work for discounted rates. Syers Property IIl, Inc. v.
Rankin, (20140) 226 Cal.App.4™ 691, 464. Reply at 10.

The fact is that CPRA claims are generally not complex, and CPRA claims to BIDs are
particularly simple because a BID has a limited business and a limited number of records. As
HCBID points out, Riskin principally seeks emails from BIDs in his CPRA requests and the
litigation to compel this production is straightforward. Having in mind Briggs’ $250 hourly rate,
the court exercises its discretion to reduce Flynn’s rate to $400 per hour.

b. Reasonable Number of Hours

An attorney’s fee award should ordinarily include compensation only for all the hours
reasonably spent on the litigation. Ketchum v. Moses, (2001) 24 Cal.4th 1122, 1133. The trial
court must carefully review attorney documentation of hours expended and eliminate padding in
the form of inefficient or duplicative efforts. Id. at 1132.

Riskin provides Flynn’s contemporaneous time billing entries in support of the claimed
99.3* hours spent on the instant matter. Flynn Decl. Ex. A. HCBID does not dispute Flynn’s hours
as properly incurred.

4 While Flynn’s hours spent preparing the instant motion are documented (Reply Ex. 1),
they are not included in the claim.



¢. Apportionment

Although Flynn actually incurred the hours stated, HCBID argues that the fees should be
apportioned. See Bernardi v. County of Monterey, (2008) 167 Cal.App.4™ 1379, 1398. The
premise of Riskin’s Petition was that HCBID failed to adequately search in response to five
separate CPRA requests. The court’s decision rejected this premise except one additional search
which resulted in no additional electronic records and the production of mailchimp emails which
are not emails at all. Opp. at 9. The court should award Riskin a small fraction of his fees,
particularly in light of the fact that Riskin makes no pretense that his goal is to drive BIDs out of
business through his CPRA requests. Opp. at 11.

HCBID’s argument ignores the catalyst nature of the lawsuit in compelling further action.
The court sympathizes with HCBID’s concern that Riskin — who is a serial CPRA requester from
BIDs — is abusing the CPRA system. A public agency has a duty to disclose public records under
the CPRA, but the disclosure of public records is not the reason for the public agency’s existence.
However, a requester’s motive is not relevant to whether he/she is entitled to records under the
CPRA, and neither is that motive relevant to the award of attorney’s fees. Los Angeles Unified
School District v. Sup. Ct., (2014) 228 Cal. App.4th 222, 242. HCBID, and other BIDs have other
remedies against Riskin, including declaratory and injunctive relief against his abuse.

Riskin is entitled to an attorney’s fee award without apportionment.

E. Conclusion
Riskin’s motion for attorney’s fees is granted in the sum of $39,720, plus costs of
$1,099.25.



